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RE: Ex Parte Presentation
CC Docket No. 95-185

Dear Mr. Caton:

Pursuant to the requirements of Sections 1.1200 et seq. of the Commission's Rules,
this is to notify you that the enclosed memorandum, which was submitted into the record of
GN Docket No. 93-252 on October 30, 1995, was delivered today to Zenji Nakazawa of the

Wireless Telecommunications Bureau.

Should there be any questions regarding this matter, please contact the undersigned.

Sincerely,

Cathleen A. Massey

cc: Zenji Nakazawa
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Octeber 27, 1998

THE FCC SHOULD CLARIFY TEAT THE PRINCIPLES OF MUTUAL
COMPENSATION AND NONBEICRIMINATORY CHARGES APPLY TO
INTRASTATE AS WELL AS INTERSTATE WIRRLESS TELECOMMUNICATIONS

_ With the enactment of Section 332(c) of the Communications Act in 1993,
MM:“MM&MMW
segvices ("CMRS")." from imposing estry barriers 10 the provision
ofcmmnym Stes were aleo barred from regulating CMRS rates,
even rates for intrastasse CMRSB, wbpuymmuwmm
required governmental intervantion.¥ The Commission has acknowiedged the broad nature
of this statutory presmption: mmwmmmw»
mm«h@mmmwammmmm
regard to Section 2(b)" of the Communications Act, which otherwise acts as a bar on federal
of intrastate servicss.Y Congvess adopted this faderal framework becsuss it
mmmmnwmmmumn_mw
mmmwmmmmmamm.

While the FCC has allowed the siues 1o retein jurisdiotion over the rades chaiged

bybalmwﬁm(‘l.ml') CMRS isterconnection,” the exercise of this
JMMNMMh embodied in the federal law and
regulations. The FCC requises LECs 1o provids “reasonabls and fair interconnection for all

commercial mobi!endlomieu and explicitly preesnpiod state and local regulstions

‘W mmmm«xm,m L. No. 103-66, Title V1, §
6002(b), 107 Swe. 312, 392 (1993).

¥ 47U.8.C. § 332(c).
¥ 47 U.S.C. § 132(0)Q3).
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| rostmes = Sypvias, Sasand Mgt 2 Ondar, 9 FCC Rod 1411,
1 256 (1994) (‘W‘)
¥ . at{ § 231.




regasding "the kind of isgercousection 0 which CMRS providen are catitled.™ The

. Commission fasther held that mutval compenmtion, whereby LBCs are required to
compensste CMRS providers for the costs incurred in terminating traffic thet originates on
the LEC nstwork, is & primary clement of this "reasomable intercomnection® obligation.
LECs are aleo requived to provide reasonsble charges for imerstase interconnection, and o
mmwummamwmwmcms

Although the FOC declised 10 prosmpt stiuie jurisdiction over LEC intrastate
Mw,hw“hlmmmmmmm
wmatters if LEC charges " J"MM and thercby "negute the federal
decision to permit interconmection."¥ The FCC also rulad that, with respect to
intovconnection rates, the LIC would bear the bunden of demonstrating that different rates
wﬁemw«mummmm"

Mmmmmuwd”hwmdydqndor
praposed regulations that provide competitive landiine carriers with mutual
ressonsbie, nondiscriminatory rates, wmmmmmmwm
ossontial intercounection. components. While thess state procosdings were commenced for
the purpose of promoting the development of competition ia the local telecommnmications
magiwiplace, they are, iosend, proveuting aa insovative industry segmient from
Hiving up to its full competitive This discrimination not only violates the fedel
mﬂwwmmmm.hmmmmmmmm

v uaﬂm
7 i at §9232-2%.

v nuimclhu-MTm 2 FCC Red. 2910,2912(19!7)

Y 4 =t §233.

A ol MWW.AT&TWWM&.(‘A‘!‘&I’),MM
McCaw Celiular Communications, Inc., filed a patition sseking clarificstion of the FCC's
policy on intrastate mutual compensstion. Petition for Clarification of McCaw Celluiar
Communications, Inc., Decket No. 93-252, at 6-7, filed May 19, 1994 ("McCaw Petition®).
.mwummmmwﬂumhmm
applying the principies of mutunl compensation and non-discriminasory charges to intrustate
LBEC-50-CMRS interconssction.
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- Siute lnterssanestion Peligies Disssininate Asninet Wirsless Cosviers

Burdier this year, sovem] statos concluded proceadings thet addressed LEC-t0-
CMRS insarconsection aad compensation issues. In Commecticut, for sxample, the
Department of Public Utility Coatrol ("DIFUC") released a decision on September 22, 1995,
which gxpesealy peoihits the local telsphons company from entering into reciprocal
compensation agroements with wirsisss carriens.'' Appamatly recognizing that it Iacks
jurindiction to prevent CMRS from charging for thelr own intercousection services,

nmwuymmmmammsw»m
Jocal seevice obligations on mech providess.'” Thus, while the DPUC has mandaed mutual
compention between LECs and compatitive lnadiine carriers, it comtonds, perversely, that
Cm’sWda“WMhMBﬁmﬁaﬂnm
to deny equal trestment to competitive wireless providers.'¥

The mutual compensation rujes adopted by the Californis Public Utilities
Commission ("CPUC -)&mwmmmu&qm
eligibility for such compensation on certification as & competitive local carrier.' The
CPUC will grast such certifioation to that submit to its extemsive eatry and rate
reguiation, inciuding, among other things, tariff and contract filing (which the FCC has

" Sun of Comssctiost Depasssent 0¢ Public Unility Costrol, DPUC Investigation ino
Wireloss Mutial Compensation Plass, Dockat No, 95-04-04, Dacision, Sepeeeber 22, 1995.

7 4. at 15, 16. Notably, cmmmm-m.ummpom
that it has the authovity "10 imposs univarsal service, Lifeline, and TRS fanding
on wireless carriers.” Jd. ATAT doss not agree that states have retained
such authority yader Section 332. In amy case, to the extent & state expects wireloss carriens
t0 contributs 50 network subsidiss of this sort, ATAT submits that the state must also treat
Msmwyhmdbﬁh such as mutual compeasation, as well as access
to such subsidies.

¥ The DPUC permits wireless carriers to ssek cortification as competitive local
mﬂmmwumsmnnmwm&rm

W California Public Usilities Competition for Local Exchenge Service,
D.95-07-054, R.95-04-043, 1.95-06-044, at 15, 353 (uly 24, 1995).
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wumm).mmamw,mwm
discontinuing servics.'¥

Ouer statos curroatly are cxamising mutual compeneation issues as part of ovensll
local competition proceedings. In New York's Computition Ii prooseding, the Public Service
Commission ("NYPSC") hes proposed thet local exchenge carviers be “ontitied to
compeasation for the costs of the traffic and services provided to each other.*'¥ To assert
the right 10 imercarrier compensation, 2 firm must be certified to provide local exchange
service.'” Castification, in turs, requires carriers 10 provide a sumber of services, such as
911 access, siewide relay system access, and Lifeline service, as well as comply with the
. NYPSC's Open Network Architecture principies and service quality standards. '

While many of these certification requirewsonts ave inapposite 10 the type of service
provided by wireless carriers, the NYPSC has made clear that the right to mutual

compenasation will be conditionsd on and that celinlar Hoomess will not be
entitied to cortification as local exchange|carriers even though they provide the equivalemt of
local dial tone and bave NXX ¥ Under the proposed rules, collular carriers

ummﬁwmwwhmvmmmm
aseart a right to inter-carrier compensation unlass they meet the tests for certification. ™

W 14 at 35-36, The CPUC resegaises that it is prosapted from reguleting catry and
mies of CMRS providers. It sonstheless appears to require wireloss providers to meet the
mawmmymnmw Id- at 1S,

' New York Stat Degartment of Public Service, The Lovel Playing Fleld, An Interim
Report, Case 94-C-0095, at 69 (September 1, 1994).

" a7, mmmmmmmmu&mam
local exchange servics and provide local dial tone to customers. Id.

W Id. at 74-7S. Significantly, requiring wirelses carriers t0 provide Lifeline sarvice
necessarily involves New York in regulsting the rates charged by CMRS providers, thereby
violating Section 332(c)’s proscription on state rate regulation.

¥ 1d. at 75, 0.2.

W i While ATRT aad NYNEX currestly have a mutoal compensation agresment in
place pursuant 10 an incentive regullsion schems, ATAT's right 1 seok contiamation of this
mmamhﬁdﬂpﬁm&emdmwm.
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t & fuil pasoply of sase eatry and rate reguiation, inciuding prior certification, mandetory
showings of finaacial, techaical, snd mesagerial competoace, and tarriffing,*

compensation,
‘charge wircless carriers signifisantly higher rutes than laadline competitive access providers
("CAPs") for intrastate intercoumection. In New York, for instance, CAPs arc payisg
between: 0.5 and 0.75 cents per misute for intsastnte imercomnection; CAPs covered by
muteal compensation arrangsmsats offectively pay nathing for inseeconnection. Wireless -
providers, by contrast, pay an avesage of 2.6 conts per mimwte and, as described above, are
insligible for mutual compensstion. Similar dlparities in the trestmeat of cellular casviers
mmmhmmmww.

Coaditioning mutual cosapensation and reasossble interconsection charges on &
wiveless carrier's satisfaction of state-imposed entry requirements, many of which are
inepplicable 1o non-wireline service, and ptherwise sanctioning interconsection rates that

wissless sorvices. Since 1987, the FCC bas made clear that state authority over LBC-to-
CMIS istorconnection charges is not unbounded and thet the agency will intervens if
intsastate rates effectively proveat wircless carriers from exercising their foderal right to
imssscommection.” As described above, states have sanctioned a five-fold disparity betwesa
wireless and landline interconasction charges with no evidencs from LECs that the diffesence
has any basis whatsoever in the costs of providing the imtercomnection service. Thess
discriminatory LBC charges, which flow directly from state policies disfavoring CMRS,
effectively deny wireless carriers their right to nondiscriminatory interconnection with LBCs,
It is incumbent upoa the FCC to rectify this imbalance.

Thess stase actions also the congressional objective set forth in Section
332(c) of ensuring & consistent and nations] reguiatory regime that fosters the
growth and development of mobile . cmmumamlm
. Lovisiams Public Servies Commigsion, Second Revised Proposed Regulations for
Competition in the Local Market, Docket U-20883, at § (October 9,
1995).
2 M a4

¥ See id. st 6-10, 12-20, 34-38, 40.

* Sesoad Repart and Osder »t 1 228, chisg lnamesmaction Quier, 2 FCC Red x 2912,
5



~ opesute with 3 minimuss of reguintory interfereace, whether foduml or state Poﬂeluuch
as thoes adopeed by Commsctiont and proposed by New York, effectively allow
uumm»mmwwuumwm
hostage essentis] eloments of ingsrcommection ustil CMRS providers submit (o siate
jurisdiction. Introdwotion of these sagulstory disparities betwesn wireline and wireless
casviers evects sigaificant barriers 10 wireless eatry and directly confiicts with Section 332(c).
In addition, it is fundamentally inconsistent with the FCC's desire 10 "help promote
isvestmont in the wircless infrastructure by proventing busdeusome and umsecsssary state
regulatory peactices that ispeds our federal mandate for regulatory parity.*™ The FCC
shouid not tolerate state regulations that relogate CMRS service 10 second-class status yis 3
yvis landline competitive carriers.

‘ Specifically, with regard t0 mineual compesaation, ATAT has previously asised the
FCC t0 clarify that the peinciple appliss t0 intrastate isterconmection arrangsments.
AT&T explained that, although the FCC chose not 10 presmpt state regulation of the ratag

for intrastate LEC-10-CMRS mutual compensation is not a raes issue.

Rather, reciprocal compensation is an componsat of the *reasonable

intesconnection” standard sad is not between the intzastete and imerstate

wﬂ Accordingly, the FCC clarify that the priaciple of mutusl compensation
must bo applied to all LEC-t0-CMRS arraagemonts.

Cancingine

For all of these reassns, the FCC should restmte clesaly that the principies of
and nondiscriminstory charges apply 10 intrastate istercoamection
between LBCs apd providers of CMRS. While Section 332(c) and FCC
0t require the Commission, t0 set rates, the agency mest pisialy articuiste the
govern the establishment of such charges. The FCC has the obligation to
“MM“M“M
Mm«mﬂﬁmmdww Through prompt
action on AT&T"s peading petition for clarifieation, the FCC can cnsure that the wireless
industry bas an equal opportanity to grow, uumwmm
cmmmamnm

muteal
-—-‘l
precedent do
principles that
regmire states

¥ 4423
¥ Ses McCaw Petition at 6-7.
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